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PER CURI AM

James Harkum appeals his conviction following a jury
trial and his 462-nmonth sentence inposed for conspiracy to commt
bank robbery, in violation of 18 U S C. § 371 (2000), attenpted
bank robbery, in violation of 18 U.S.C. 88 2113(a), 2 (2000), arned
bank robbery, in violation of 18 U S.C. § 2113(a), (d) (2000), two
counts of possession of a firearm in violation of 18 U S. C
8§ 924(c) (2000), and interference with commerce by violence, in
violation of 18 U . S.C. § 1951 (2000).

On appeal, Harkum asserts that the district court erred
by adm tting evidence of an uncharged prior robbery of the I|ocal
McDonal d’ s. Review of a district court’s determ nation of the
adm ssibility of evidence under Rule 404(b) is for abuse of

discretion. See United States v. Queen, 132 F.3d 991, 995 (4th

Cr. 1997). A district court wll not be found to have abused its

di scretion unless its decision to admt evidence under Rul e 404(b)

was arbitrary or irrational. United States v. Haney, 914 F. 2d 602,
607 (4th Cr. 1990). Evidentiary rulings are also subject to
review for harm ess error under Federal Rule of Crim nal Procedure
52, and will be found harmless if the review ng court can concl ude
“W thout stripping the erroneous action fromthe whole, that the

j udgnment was not substantially swayed by the error.” United States

v. Brooks, 111 F.3d 365, 371 (4th Cr. 1997) (quoting United States

v. Heater, 63 F.3d 311, 325 (4th Gr. 1995)).



Rul e 404(b) prohibits the adm ssi on of evidence of “other
crines” solely to prove a defendant’s bad character, but such
evidence may be “adm ssible for other purposes, such as proof of
noti ve, opportunity, i ntent, preparation, pl an, know edge,
identity, or absence of mstake or accident.” Fed. R Evid.
404(b). For such evidence to be adm ssible under Rule 404(b), it

must be necessary, reliable, and relevant to an issue other than

character. See United States v. Raw e, 845 F.2d 1244, 1247 (4th
Cr. 1988). After careful review of the record, we conclude that
this evidence was properly adm tted t o denonstrate Harkum s ongoi ng
participation in a conspiracy to commt a spree of robberies that
i ncl uded robbing this McDonald’s. Fed. R Evid. 404(b); Raw e, 845

F.2d at 1247; United States v. Msters, 622 F.2d 83, 86 (4th G

1980. Accordingly, we find no abuse of discretion. Queen, 132
F.3d at 995.

Har kum al so contends that the district court abused its
discretion in admtting evidence of his flight from police
following the instant offense, in violation of Fed. R Evid. 403.
The Governnent asserts that evidence of flight denonstrated
consciousness of guilt and was therefore both relevant and
probati ve. This court reviews a district court’s evidentiary

rulings for abuse of discretion. United States v. Leftenant, 341

F.3d 338, 342 (4th Cr. 2003), cert. denied, 540 U.S. 1166 (2004).

This court defers to the bal anci ng engaged in by the district court
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under Rule 403 “unless it is an arbitrary or irrational exercise of

di scretion.” United States v. Heater, 63 F.3d 311, 321 (4th Gr.

1995) . We conclude that the district court’s adm ssion of such
evi dence to denonstrate consci ousness of guilt was not an arbitrary
or irrational exercise of discretion. Heater, 63 F. 3d at 321; see

United States v. Obi, 239 F.3d 662, 665 (4th Gr. 2001)

(recogni zing that consciousness of guilt my be inferred from
evi dence of flight).

Harkum also asserts that various instances of
prosecutorial msconduct affected his substantial rights and
deprived himof a fair trial. A claimof prosecutorial m sconduct
is reviewed to determ ne whether the conduct conplained of so
infected the trial with unfairness as to nake the resulting

conviction a denial of due process. United States v. Scheetz, 293

F.3d 175, 185 (4th Cr. 2002). To prevail under this standard,
Har kum must show that “the prosecutor’s remarks or conduct were
i nproper and, second . . . that such remarks or conduct
prejudicially affected his substantial rights” so as to deprive him
of a fair trial. Id. Whet her prejudice exists is in turn
established by the follow ng: (1) the degree to which the
prosecutor’s remarks had a tendency to mslead the jury; (2)
whet her the remarks were i sol ated or extensive; (3) the strength of
conpetent proof introduced to establish defendant’s guilt; (4)

whet her the prosecutor’s remarks were invited by the inproper



conduct of defense counsel; and (5) whether curative instructions
were given. |d. at 186. No one factor is dispositive. United

States v. Wlson, 135 F. 3d 291, 299 (4th Cir. 1998). After careful

consi deration of Harkum s nunerous clains of prosecutorial errors,
we concl ude that Harkumhas failed to denonstrate that the conduct
conpl ained of so infected the trial with unfairness as to nake the
resul ting conviction a deni al of due process. Scheetz, 293 F. 3d at
185. Accordingly, we affirm Harkum s conviction.

Finally, we turn to Harkumis claimthat in |ight of the

Suprene Court’s decision in Blakely v. Washington, 542 U S. 296

(2004), the district court erroneously enhanced his sentence based
upon facts not found by the jury. Because Harkum did not raise
this claimin the district court, his sentence is reviewed for

plain error. United States v. Hughes, 401 F.3d 540, 547 (4th Gr

2005) (citing United States v. O ano, 507 U. S. 725, 731-32 (1993)

(holding that to denobnstrate plain error, a defendant nust
establish that error occurred, that it was plain, that it affected
his substantial rights, and the error seriously affected the
fairness, integrity or public reputation of judicial proceedings)).
After Harkum filed this appeal, the Supreme Court decided United

States v. Booker, 125 S. C. 738 (2005), holding that the federal

sentencing guidelines’ nmnmandatory schene, which provides for
sent enci ng enhancenents based on facts found by the court that were

not submtted to the jury, violated the Sixth Amendnent.



On appeal, Harkum asserts that three different offense-
| evel enhancenents were i nposed in violation of his Sixth Arendnent
rights. At sentencing, the district court applied a two-I|eve

i ncrease, pur suant to U.S. Sentencing Guidelines Manual

8§ 2B3.1(b)(1), because the object of the robbery was a financi al
institution. The district court also applied a two-1evel increase
for bodily injury to a victim pursuant to USSG § 2B3. 1(b) (3) (D)
Finally, Harkumreceived a three-|level enhancenent for possession
of a firearm pursuant to USSG 8§ 2B3.1(b)(2)(E). Based on an
of fense level of 26, and a Crimnal Hi story Category of Ill, the
district court inposed a 78-nonth sentence for Counts II, 1Il, and
V, to run concurrently with a five-year sentence for Count 1.
Finally, the court inposed a consecutive seven-year nandatory
m ni mum sentence on Count |V,! and a consecutive 25-year mandatory
m ni mum on Count VI.?

First we conclude that the financial institution
enhancenment was not erroneous. At trial, the Governnent presented
uncontroverted evidence that Harkum participated in the bank
robbery of the Huntington Bank (Count [I11). Har kum never
chal l enged these facts at trial or sentencing. I nstead, Har kum
asserted the defense of duress, a claim the jury necessarily

rejected in finding Harkumguilty. Consequently, we find that the

1See 18 U.S.C. § 924(c)(1)(A)(ii) (2000).
2See 18 U.S.C. § 924(c)(1)(O) (i) (2000).
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facts underlying the district court’s enhancenent for robbing a
financial institution were charged in the indictnment and
necessarily found by the jury. Thus, there is no plain error.

Ad ano, 507 U.S. at 731-32; see Booker, 125 S. C. at 748 (quoting

Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (“[A]lny fact that

i ncreases the penalty for a crine beyond the prescribed statutory
maxi mum nmust be submtted to a jury, and proved beyond a reasonabl e
doubt . ").

Evaluation of the constitutionality of the remaining
enhancenents chal l enged by Harkum requires a two-step analysis.
The firearm enhancenent was applied to Count 11; however, the
i ndi ct ment does not all ege possession of a firearm Moreover, the
jury was not required to find a possession of a firearmin this
instance to return a guilty verdict. Consequently, we find that
t hi s enhancenent was based upon facts not submtted to the jury, or
admtted by Harkum Additionally, although several w tnesses at
trial testified that Harkumstruck a bank enpl oyee with the butt of
his gun, the jury did not have to make a finding of bodily injury
to convict Harkum of bank robbery and assault with a dangerous
weapon, as charged in Count Il1l1. W therefore conclude that this
enhancenment as well was based upon facts not submtted to the jury,
or admtted by Harkum

Nevert hel ess, we conclude that the application of these

two enhancenents did not violate Harkum s Sixth Amendnent rights.



Wthout the firearm and bodily injury enhancenents, Harkums
offense level for Counts 11, 11l and V would be reduced to 25

maki ng his applicable sentencing range 70-87 nonths. See United

States v. Evans, F.3d __ , 2005 W. 1705531, at *1 n.4 (4th G

July 22, 2005) (noting that, in determ ning whet her Si xth Amendnent
error occurred, sentence inposed nust be conpared to perm ssible
gui del i ne range before adjusting for acceptance of responsibility).
Because the 78-nonth sentence actually inposed by the district
court fell squarely within this range, we conclude that no Sixth
Amendnent vi ol ation occurred.

Accordingly, we affirmHarkum s convi cti ons and sent ence.
We dispense with oral argunment because the facts and |egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.
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